PAGE  
5

FIFTH SECTION
DECISION
ADMISSIBILITY
of Application No. 18788/09
by Jean-Marie LE PEN
against France
The European Court of Human Rights (Fifth Section), sitting 20 April 2010 as a Chamber composed of:
Peer Lorenzen, President,
 Renate Jaeger,
 Jean-Paul Costa,
 Karel Jungwiert,
 Mark Villiger,
 Mirjana Lazarova Trajkovska,
 Zdravka Kalaydjieva, Judges,
and Stephen Phillips, Deputy Section Registrar,
Given the above application lodged on 3 April 2009
Having deliberated, decides as follows:
THE FACTS
The applicant, Mr Jean-Marie Le Pen, is a French national, born in 1928 and lives in St. Cloud. He is represented before the Court by Mr W. St. Just, a lawyer in Boulogne-Billancourt.
A. The circumstances of the case
The applicant, chairman of the political party "National Front", gave an interview in Le Monde dated April 19, 2003, during which he held the following comments:
"The day we, in France, not 5 million but 25 million Muslims, they are the ones who order. And the French will hug the walls, go down the sidewalk, looking down. When they do not, they said, "What you looking at me like that? Looking for a fight? "And you just have to run if you take a stamp."
On 2 April 2004, the Paris Criminal Court sentenced the applicant to this title to a fine of 10,000 euros ("EUR") for incitement to discrimination, hatred, violence against a group of people because of their origin or membership or non membership of an ethnic group, nation, race or religion.
By a ruling now final, 24 February 2005, the Paris Court of Appeal upheld that decision on policy.
Responding to the weekly Rivarol in its edition of April 30, 2004, the applicant returned in the following terms, on his conviction by the Criminal Court and the comments he made:
"Especially when I say that with 25 million Muslims here, the French will hug the walls, people in the room tell me not without reason:" But Mr. Le Pen, is already the case now! "
June 30, 2004, the League of Human Rights cited the, as such, before the Paris court, the same chief of prevention in the previous case.
By a decision of November 25, 2005, the court quashed the citation for non-compliance with statutory provisions.
March 29, 2006, the Paris Court of Appeal reversed the decision of the Criminal Court and dismissed the merits of the case to a later hearing.
By a decree of March 12, 2008, the Court of Appeal sentenced the applicant to a penalty of EUR 10 000 fine and ruled on the civil, for the following reasons:
"(...) Through continued about Jean-Marie Le Pen, who does not deny being the author, said bluntly that while he is content himself, in his capacity as Chairman of the Front national, to argue with "people" that strong growth of the Muslim community is a threat to the French to be dominated, humiliated and abused, those, who, beyond his constituents and readership Rivarol form the French people, tell him that, already, in the presence of Muslims, they should stay away from them and show submission to them.
(...) In doing so, the defendant opposes the "French" with "Muslims", the "people" of France, whose reactions go far beyond his own words convicted in a foreign community presented as a multitude invasive and tends to generate, the meaning and scope that it gives the message, and that of "people", he finally made his own, a sense of rejection and hostility towards the Muslim community. "
Thus, for the Court of Appeal, the applicant about instilled in the public mind the conviction that the security of the French passed through the rejection of Muslims and that anxiety and fear associated with their growing presence in France, would stop if their number was decreasing and whether they disappeared.
The ruling further states that the applicant's freedom of expression could not justify a challenge with regard to discrimination, hatred or violence against a group of people.
The applicant appealed against that decision, arguing that the offense for which he was convicted was not made, since his remarks were not an explicit call to hatred or discrimination, they put not affect the Muslims because of their religion, and that the reference to Islam was a political doctrine, not a religious faith.
On February 3, 2009, the Court of Cassation dismissed the appeal (and that formed against the decision of March 29, 2006), holding, inter alia, that appellate judges, on grounds free of failure or conflict and responding findings before them, had just enjoyed meaning and scope of the impugned remarks and characterized the offense in its entirety.
B. Relevant domestic law
The relevant sections of the law of 29 July 1881 on freedom of the press, in their version applicable at the time, read as follows:
Article 23
"Shall be punished as accomplices of an action described as a felony or misdemeanor who, whether through speeches, shouting or threats uttered in public places or meetings or through written or printed matter, drawings, engravings, paintings, emblems, pictures or other form of writing, speech or image sold or distributed, sold or displayed in public places or meetings, or by posters or signs exposed to public view, or by any means of communication audiovisual, directly incited the perpetrator or perpetrators to commit such action, if the provocation has been implemented.
This provision shall apply where the challenge will have been followed as an attempted crime under Article 2 of the Criminal Code. "
Article 24
"(...) Those who, by one of the means set forth in Article 23 have led to discrimination, hatred or violence against a person or group of people because of their origin or their belonging or non-membership of an ethnic group, nation, race or religion, shall be punished by one year in prison and 45,000 euros fine or the one of these two penalties.
In case of conviction for one of the causes specified in the preceding paragraph, the court may also order:
1o Unless the responsibility of the offender is retained on the basis of Article 42 and the first paragraph of Article 43 of this Act or the first three paragraphs of Article 93-3 of the Act No. 82-652 of 29 July 1982 on audiovisual communication, the deprivation of the rights enumerated in the 2o and 3 of section 131-26 of the Penal Code for a period of five years;
2o The display or distribution of the decision in the conditions provided for by Article 131-35 of the Penal Code. "
GRIEVANCES
1. The applicant alleges a violation of Article 10 of the Convention because of his conviction by the French courts for incitement to discrimination, hatred, violence against a group of people because of their origin or their belonging or their non-membership of an ethnic group, nation, race or religion, because of comments he made during an interview with the weekly Rivarol of April 30, 2004. He denounces a state interference he contests both the legal basis for the necessity and proportionality. He believes in particular that his remarks were part of the political debate on immigration and not aimed or Muslims because of their religion or Islam as a religious faith.
2. Relying also on Article 6 § 1 of the Convention, the applicant complained that the decision of the Supreme Court would be inadequate or not really motivated.
LAW
1. The applicant complained that his criminal conviction by the French courts. He alleged a violation of his right to freedom of expression, which is guaranteed by Article 10 of the Convention as follows:
"1. Everyone has the right to freedom of expression. This right includes freedom to hold opinions and to receive and impart information and ideas without that there can be interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema to a licensing system.
2. The exercise of these freedoms carries with it duties and responsibilities may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, national security, territorial integrity or public safety, the prevention of disorder and crime prevention, protection of health or morals, protection of the reputation or rights of others, for preventing the disclosure of confidential information or for maintaining the authority and impartiality of the judiciary. "
The Court notes that the applicant's conviction were as an interference by public authorities in the exercise of freedom of expression, as recognized by Article 10 § 1 of the Convention. This interference was prescribed by law, namely Articles 23 and 24 of the Act of 29 July 1881 on freedom of the press. As for the criticism of the applicant on this point, the Court considers that it is in fact the relevance and adequacy to the appreciation of the domestic courts, which will be considered under the proportionality of the interference.
The Court further considers that the interference pursued the legitimate aim of protecting the reputation or rights of others, under Article 10 § 2 of the Convention.
As for the requirement of "necessity in a democratic society", the Court recalls that it commands him to determine whether the interference complained of corresponded to a "pressing social need". As such, the Court reiterates that the primary responsibility of national authorities, including courts, to interpret and apply national law (see, Lehideux and Isorni v. France, September 23, 1998, § 50 , Reports of Judgments and Decisions 1998-VII). It has only task is to review under section 10 decisions of the competent national tribunals under their discretion. This does not mean it must confine itself to ascertaining whether the respondent State exercised its discretion in good faith, carefully and reasonably, it must consider the interference in the light of all of the case, including the content of the remarks against the applicants and the context in which they have held (News Verlags GmbH & Co KG v. Austria, no 31457/96, § 52, ECHR 2000-I). In particular, it is for the Court to determine whether the reasons adduced by the national authorities to justify the interference are "relevant and sufficient" and whether the issue was "proportionate to the legitimate aims pursued" (Chauvy and Others v. France, No. 64915/01, § 70, ECHR 2004-VI). In doing so, it must be convinced that the national authorities are based on an acceptable assessment of the relevant facts (see Incal v. Turkey, June 9, 1998, § 48, Reports 1998-IV, and Lehideux and Isorni, § 51) .
The Court's case law has established the leading character and essence of freedom of expression in a democratic society (see, among others, Handyside v. United Kingdom, December 7, 1976, § 49, Series A No. 24, Lingens v. Austria, 8 July 1986, § 41, Series A no 103, and Jersild v. Denmark, September 23, 1994, § 31, Series A No. 298).
The Court recalls in this respect it accords the highest importance to freedom of expression in the context of political debate and believes that one can not restrict political speech without compelling reasons. It considers it essential in a democratic society, to defend the freedom of political debate, which is at the heart of the notion of a democratic society (Willem v. France, no 10883/05, § 33; July 16, 2009 and Almeida Azevedo v. Portugal, no 43924/02, § 32, January 23, 2007).
The Court also recalls that, that, subject to paragraph 2 of Article 10, freedom of expression applies not only to "information" or "ideas" that are favorably received or regarded as inoffensive or indifferent, but also to those that offend, shock or disturb.
In addition, and consistent with fundamental principles that emerge from the Court's jurisprudence on Article 10 (see, among others, Jerusalem v. Austria, no 26958/95, § § 32-34, ECHR 2001-II; Brasilier v. France, no 71343/01, § § 31-32, April 11, 2006, and Mamère v. France, no 12697/03, § § 19-20, ECHR 2006-XIII), interference with freedom of expression of an elected official who, like the applicant represents his electorate, draws attention to their preoccupations and defends their interests dictate to the Court to engage in a more stringent control (Jerusalem, § 35, and Brasilia, above, § 42). More generally, the Court finds that any person who engages in public debate of general interest may use a degree of exaggeration or even provocation, that is to say to be somewhat excessive in its About (Mamère, § 25).
Such statements, however, should not exceed certain limits, particularly with regard to respect the reputation and rights of others (ibid.). Thus, the Court has already stated including "the importance of the utmost to fight against racial discrimination in all its forms and manifestations" (Jersild, § 30).
In this case, the Court noted that the applicant's part in the debate of general interest on issues related to the installation and integration of immigrants in host countries. As for the context of this discussion the case of France, the Court stated in the case Soulas and others v. France (no. 15948/03, § § 37-38, July 10, 2008) that problems with the installation and integration of immigrants in host countries are currently the subject of extensive debate in societies Europe, both politically and media plan. As regards more particularly France, she said that this integration could intervene only after a long and laborious process, which may contain flaws and difficulties of application which suffer some of the foreign-born population, it follows issues of disagreement and misunderstanding, which in their most serious expression, have already resulted in violent clashes between police and some radical elements of the population. She recalled in this respect the varying magnitude of the problems that the States could face in the context of immigration policies and integration, which controls to let them have a broad discretion to determine the existence and extent of the need for such interference.
The Court notes, however, that the applicant's were certainly capable of giving a negative image, and even disturbing, the "Muslim community" as a whole. It notes that in the Judgement of the Court of Appeal, it engages in analysis about the applicant to deduce that it instilled in the public mind the conviction that the security of the French passed through Muslims and the rejection of that anxiety and fear associated with their growing presence in France would stop if their number was decreasing and whether they disappeared. Thus, as noted by the judges of appeal, the applicant did he witness, beyond his constituents and the audience he was addressing the "people", identified as the French people, what already in the presence of Muslims, they should stay away from them and show submission to them, while he himself was content to present them as a threat to the growth of this community.
The Court found that, in this way, the applicant objected, on the one hand, the French and, secondly, a community whose religion is specifically mentioned and whose growth poses a threat, already present, for the dignity and security of the French. The Court also finds that the applicant's were likely to create a sense of rejection and hostility toward the target community, given the meaning and scope as he gave his message to the notion of "people" he used.
With regard to the explanations given by the applicant in support of its application, including references to various alleged facts support the statements in question, they do not constitute a sufficient factual basis of value judgments that represent these words and tend reality to question the assessment made by the domestic courts.
Under these conditions, the Court's opinion, the reasons given by the domestic courts are relevant and sufficient.
Moreover, even taking into account the importance of the fine charged to the applicant, it being understood, however, that in principle incur a prison sentence, the sentence can not be regarded as disproportionate in circumstances (Soulas and others, § 46).
Therefore, in the circumstances of the case, the Court finds that the interference with the exercise of the applicant's right to freedom of expression was "necessary in a democratic society".
It follows that this complaint should be dismissed as manifestly ill-founded, pursuant to Article 35 § § 3 and 4 of the Convention.
2. The applicant further complained of the lack of motivation of the decision of the Court of Cassation. He relied on Article 6 of the Convention, the provisions relevant here are as follows:
"Everyone has the right to have his case heard by a court equitably (...) (...) (...) which will decide the merits of any criminal charge against him. "
Given all the evidence before it and to the extent that it had jurisdiction to hear the allegations, the Court found no appearance of a violation of Article 6 of the Convention.
It follows that this complaint is manifestly ill-founded and must be rejected pursuant to Article 35 § § 3 and 4 of the Convention.
For these reasons, the Court unanimously
Declares the application inadmissible.
Stephen Phillips Peer Lorenzen
 Deputy Registrar President
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